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United States Court of Appeals for the 

District of Columbia 

No. 6374. 

Edwin H. Pilson, Appellant, j 

vs. ! 

Marjorie Pilson Salvoni, Formerly Knoivn &c. 


i 

Supreme Court of the District of Columbia. 

At Law. 


No. 83691. 

Marjorie Pilsox Salvoni, Formerly Known as [Marjorie 

Savin Pilson, Plaintiff, 

l 

vs. 

Edwin H. Pilson, Defendant. 

United States of America, 

District of Columbia . ss: 

Be il remembered, That in the Supreme Couj*t of the 
District of Columbia, at the City of Washington!, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abovfe-entitled 
cause, to wit: 

1 In the Supreme Court of the District of Cfolumbia, 

Holding a Circuit Court. 

At Law. 

No. 83691. 

Marjorie Pilson Salvoni, Formerly Known as 

Savin Pilson, Plaintiff, 
v. 

Edwin II. Pilson, Defendant. 

Declaration. 

Filed February 5,1934. 

The plaintiff, Marjorie Pilson Salvoni, formerly known 
as Marjorie Savin Pilson, by her attorneys, sues the de- 

1—6374a 
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fondant, Edwin H. Pilson, for Nine Thousand, One Hundred 
Fifty ($9,150.00) Dollars, with interest at the rate of six 
per cent per annum from the 12th day of December, 1933, 
which the defendant owes and unjustly detains from the 
plaintiff, for that, at Rockville, in the State of Maryland, in 
the Circuit Court of Montgomery Countv in said state, the 
same being a court 1 of record and general jurisdiction, the 
plaintiff herein tiled a suit for divorce a vinculo matrimonii; 
that subsequently thereafter, in the same action, after 
appearance in the said court by said defendant and a con¬ 
tested trial on, to wit, the 25th day of October, 1923, the said 
court duly rendered and granted to the plaintiff a final 
decree, as set forth in Exhibit A attached hereto and made 
a part hereof by this reference, which final decree adjudged 
the plaintiff divorced a vinculo matrimonii from the defend¬ 
ant Edwin H. Pilson, and which said final decree further 
ordered that the care and custody of the infant children, 
the same being Marjorie L. Pilson, Elaine H. Pilson and 
Nancy L. Pilson, be given to said plaintiff Marjorie Savin 
Pilson, subject to the rights of the defendant to see said 
children at reasonable times and places as may be 
2 agreeable; that said court further ordered and de¬ 
creed that the defendant Edwin IT. Pilson pay the 
sum of Seventy-Five ($75.00) Dollars on the first day of 
each month thereafter to the plaintiff for the maintainance 
of the aforesaid infant children until further order of said 
court, and said court ordered the defendant to pay costs of 
the proceedings; that thereafter, on the 25th day of October, 
1923, said final decree was tiled in said court; that said 
final decree remains in full force and effect and was not 
reversed or otherwise vacated and is unsatisfied; that sub¬ 
sequently thereafter in the same proceedings on, to wit, 
the 12th day of December, 1933, a fieri facias issued from 
said court, as set forth in Exhibit B attached hereto and 
made a part hereof by this reference, the same being for 
the sum of $9,150.00, due as maintenance under the decree 
of said court from the first day of November, 1923, to the 
first dav of December, 1933; said fieri facias being issued 
in conformity with Section 205, Article 10, Annotated Code 
of the State of Maryland, providing as follows: 

“The Court of Equity may, for the purpose of enforcing 
a decree, or to compel the defendant to perform and fulfil 
the same, issue an attachment for contempt * * * or m av 
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i 

issue a fieri facias against the land and tenements, goods 

and chattels of the defendant to satisfy the said|decree.” 

i 

j 

Said fieri facias was returned unsatisfied and remains in 
full force and effect, was not reversed or otherwise vacated, 
and is unsatisfied; that the defendant, although often re¬ 
quested so to do, has not paid said sum of $9,150.(1)0 or any 
part thereof, but has hitherto wholly refused, ancjl still re¬ 
fuses, to pay the same; and the defendant is indebted to 
the plaintiff in the sum of $9,150.00, with interest at the 
rate of six per cent per annum from the 12th day of Decem¬ 
ber, 1933, as set forth in the Bill of Particulars I attached 
hereto and made a part hereof by this reference. 

3 Wherefore, the plaintiff brings her suit and claims 

$9,150.00, with interest at six per cent per annum 
from the 12th day of December, 1933, exclusive <jf all set¬ 
offs and just grounds of defense besides costs. 

DARK and DARK, 

By JAMES Off). MORAN, 

Attorneys for Plaintiff. 

Affidavit of Merit. 

# >ifc # * * 

County of New York, 

State of New York, ss: 

Marjorie Pilson Salvoni, formerly known as Marjorie 
Savin Pilson, being first duly sworn according to! law, de¬ 
posed and said that affiant is the plaintiff in the above- 
entitled cause whereon Edwin II. Pilson is named defend¬ 
ant; that affiant Marjorie Pilson Salvoni and Marjorie 


Savin Pilson are one and the same person; that a 
knowledge of the facts stated herein: that affiant lij 


pliant has 
as a just 


right to recover what is claimed in her declaration tiled 
herein, namely, the sum of nine thousand, one hundred fifty 
dollars ($9,150.00), with interest as set forth in the decla¬ 
ration. 

i 

That the defendant owes to and unjustly detains from 
the plaintiff the sum of nine thousand, one hundred fifty 
dollars ($9,150.00), with interest as set forth in the! declara¬ 
tion, for that, at Rockville, in the State of Maryland, in the 
Circuit Court of Montgomery Countv in said state, the 
same being a court of record and of general jurisdiction, 
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the plaintiff heroin filed a suit for divorce a vinculo matri¬ 
monii, and subsequently thereafter in the same action, after 
appearance in said court by said defendant and of 
4 contested trial on, to wit, the 25th day of October 
1923, the said court duly rendered and granted to the 
plaintiff a final decree as set forth in Exhibit A, attached 
hereto and made a part hereof by this reference, which 
said final decree adjudged plaintiff divorced a vinculo 
matrimonii from the defendant Edwin II. Pilson, and which 
said final decree further ordered that the care and custody 
of the infant children, the same being Marjorie L. Pilson, 
Elaine H. Pilson and Nancy L. Pilson, be given to the said 
plaintiff Marjorie Savin Pilson, subject to the right of the 
defendant to see said children at reasonable times and 
places as may be agreeable; and said court further ordered 
and decreed that the defendant Edwin H. Pilson pay the 
sum of $75.00 on the first dav of each month thereafter to 
the plaintiff for the maintenance of the aforementioned in¬ 
fant children until further order of said court; that said 
court ordered the defendant to pay costs of proceedings; 
that thereafter on the 25th day of October, 1923, the said 
final decree was filed in said court, that said final decree 
remains in full force and effect and is not reversed or 
otherwise vacated, and is unsatisfied; that subsequently 
thereafter, in the same proceeding, on, to wit, the 12th 
day of December 1933, a fieri facias issued, as set forth in 
Exhibit B attached hereto and made a part hereof by this 
reference the same being for the sum of nine thousand, one 
hundred fifty dollars ($9,150.00), due as maintenance under 
the decree of said court from the first day of November, 
1923 to the first day of December, 1933, said fieri facias 
being issued in conformity with Section 205, Article 16, 
Annotated ('ode of.the State of Maryland, providing as 
follows: 

‘‘The Court of Equity may, for the purpose of enforcing 
a decree, or to compel the defendant to perform and fulfil 
the same, issue an attachment, for contempt * * * or may 
issue a fieri facias against the land and tenements, goods 
and chattels of the defendant to satisfv the said decree.” 


5 The said fieri facias was returned unsatisfied, and 
remains in full force and effect, was not reversed 
or otherwise vacated, and is unsatisfied; that the defend- 
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ant, although often requested so to do lias not ipaid said 
sum of nine thousand one hundred and fifty dojlars ($9,- 
150.00) or any part thereof, to the plaintiff, but hajs hitherto 
wholly refused, and still refuses, to pay the same[ 
Wherefore, affiant says that defendant owes t<j, and un¬ 
justly detains from her the sum of nine thousand* one hun¬ 
dred and fifty dollars ($9,150.00), with interest at the rate 
of six per cent per annum from the 12th day of December, 
1933, exclusive of all set-offs and just grounds of defense, 
besides costs. 

MARJORIE PILSON SA^VOXI. 


Subscribed and sworn to before me this 16th day of 
December, 1933. 

[seal. ] JOSEPH SATtX, 

Notary Public, Kings Comity. 

Kings Co. Clk’s No. 444, Reg. Xo. 4488. 

X. Y. Co. elk’s Xo. 1262, Reg. Xo. 4 S 760. 

Bronx Co. Clk’s Xo. 47, Reg. Xo. 230 S 34. 

Term Expires March 30, 1934. 

Bill of Particulars. 

To maintenance and support of infant childreju due the 
plaintiff from the defendant from November 1 , 1923 to 
December 1933, $9,150.00. 

Amount claimed, $9,150.00. 

Interest at 6 % per annum from December 12,1933. 

Costs. | 

BARE axd DARK, 

By JAMES O’D. MOE 4 X, 

Attorneys for Plaintiff . 
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(> Exhibit A. 

In the Circuit Court for Montgomery County, Maryland. 

83691. 


Equity. 
No. 4143. 


Makjokle Savin Pilsox, Plaintiff, 

vs. 

Edwin H. Pilson, Defendant. 


Final Decree. 


This cause standing ready for hearing and having been 
submitted, the counsel for the parties were heard and the 
proceedings read and considered. 

It is thereupon, this 25th day of October, 1923, by Circuit 
Court for Montgomery County, adjudged, ordered and de¬ 
creed that the above named plaintiff Marjorie S. Pilson, be 
and she is hereby, divorced a vinculo matrimonii from the 
defendant Edwin Id. Pilson. 

It is further ordered and decreed that Marjorie Savin 
Pilson shall have the care and custody of the infant chil¬ 
dren mentioned in the proceedings, tile same being Marjorie 
S. Pilson, Elaine H. Pilson and Nancy L. Pilson, subject 
however to the right of the father Edwin II. Pilson to sec 
each of said children at such reasonable times and places 
as may be agreeable to the parties to this cause and the 
welfare and comfort of the said children. 


It is further ordered that the defendant pay the sum of 
Seventy five dollars on the 1st day of each month hereafter 
to the plaintiff for the maintenance of said infant children 
until the further order of this Court. 

And it is further ordered that the said defendant 
7 pay the costs of these proceedings. 

The alimony is in accordance with the consent of 
the parties expressed by their Solicitors. 

ROBERT B. PETER, 

Judge of the Circuit Court for 
Montgomery County , Maryland. 
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State of Maryland, 

Montgomery County, To wit: 


true and 


1 hereby certify that the aforegoing is a full, 
correct copy of the Decree for divorce a vinculo matrimonii, 
taken and copied from the record of proceedings i}i the Cir¬ 
cuit Court for Montgomery County, Maryland, sitting as a 
Court of Equity in the aforegoing case. 

In testimony whereof, I hereunto subscribe my jiame and 
affix the seal of the Circuit Court for Montgomery County, 
Maryland, this 22nd dav of January, A. D. 1934.! 

‘[seal.] CLAYTON K. WATKINS, j 

Clerk of the Circuit Court, for 
Montgomery County, Maryland. 


e Circuit 


State of Maryland, 

Montgomery County, To wit: 

I, Charles W. Woodward, Presiding Judge of tl 
Court for Montgomery Countv, State of Maryland, do 

ft •> 7 ft' 

hereby certify that the foregoing attestation is in due form 
and by the proper officer. 

Given under my hand this 22nd day of Janua 
1934. 

CHARLES W. WOODWARD, 

Presiding Judge of the Circuit Court 

for Montgomery County, Maryland. 


r y A. D., 
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State of Maryland, 

Montgornery County, To wit 


\V 


the 


I hereby Certify that the Honorable Charles 
ward, whose genuine signature is subscribed to 
going certificate, was at the time of signing the s 
siding Judge of the Circuit Court for Montgomery 1 
Maryland, duly commissioned and qualified. 

In testimony whereof I hereunto subscribe mv 
affix Hie Seal of the Circuit Court for Montgomery 
Maryland, this 22nd day of January, A. D., 1934. 
[seal. ] CLAYTON K. WATKINS, 

Clerk of the Circuit Court 
Montgomery County, Maf 


. Wood- 
afore¬ 
time P re¬ 
count v. 


n 


a me and 
Countv. 


f\or 

'yland. 


8 


E. H. PILSON VS. M. P. SALVO XI. 


Exhibit B. 

The State of Maryland, 

Montgomery Comity , To wit: 

To the Sheriff of Montgomery County, Greeting: 

Whereas, by a decree of the Circuit Court, in and for the 

countv aforesaid, passed on the 25th dav of October, 1923 

in a cause therein pending, wherein Marjorie Savin Pilson 

is plaintiff and Edwin H. Pilson is defendant, the same 

being Xo. 4143, Equity, the said Marjorie Savin Pilson was 

awarded $75.00 per month for maintenance and support of 

the infant children of the parties mentioned. By line filed 

Dec. 12th, 1933, this decree is now in default in the amount 

of $9,150.00, which represents Alimony from Xov. 1925 to 

Dec. 1933 Edwin II. Pilson is in default of said decree, as 

well the sum of Nine thousand one hundred and fiftv dollars 

* 

($9,150.00) with interest thereon from the — day of- 

as the sum of $27.00 for her costs and charges by her about 
her suit in that behalf laid out and expended, whereof the 
said Edwin H. Pilson convict as it appears of record. Xo. 
4143, Equity. 

Therefore, you are hereby commanded, that of the goods 
and chattels, lands and tenements of the said Edwin II. 
Pilson being in your bailiwick, you cause to be made the 
said sum of $9,150.00 with interest thereon from the — day 

of-and costs and charges aforesaid, and have you then 

and there those sums before the said Circuit Court, to be 
held in Eoekville, in and for the county aforesaid, on the 
3rd Monday of January next, to render unto the said 
9 Marjorie Savin Pilson the said sum of $9,150.00 with 

interest thereon from the — day of- and costs 

and charges aforesaid. 

Hereof fail not at your peril, and have you then and there 
this writ. 

Witness, the Honorable Hammond Urner, Chief Judge 
of our said Court, the 13th day of Xov., 1933. Issued the 
12th day of Dec., 1933. 

[court seal.] CLAYTON I\. WATKINS, 

Clerk of the Circuit Court for Montgomery County. 
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State of Maryland, 

Montgomery County, To wit: 

i 

I 

I hereby certify, that the aforegoing is a full, true and 
correct copy of the Fi. fa. and Sheriff’s Return, tjaken and 
copied from the record of proceedings, in the Circuit Court 
for Montgomery County, Maryland, in Xo. 39 Judicials, 
Januarv Term, 1934. 

% 7 I 

In testimony whereof, I hereunto subscribe my lfame and 
affix the seal of the Circuit Court for Montgomery County, 
Maryland, this 22nd dav of Januarv A. D. 1934. j 
’[seat.. | CLAYTON K. WATKINS, j 

C lerk of the Circuit Court for 


Montgomery County, Mai 


hjland. 


(Endorsed:) No. 39. Judicials. Jan. Term, 1934. vs. 
Fi. Fa. for the sum of $9,150.00, Current money with in¬ 
terest from — day of-, $—, and Cost. $27.00. Addi¬ 

tional Cost, $.85. Additional Cost, $.40. $3.00 additional 
cost if laud is sold. $.25 additional cost if settled. 

EDWIN H. PILSONi 
PETER & SIMPSOfs 
Attorney- for Plaintiff. 
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12/13/33. Nulla Bona. R. H. Lansdale, S 


he riff. 


State of Maryland, 

Montgomery County , To wit: 

I, Charles W. Woodward, Presiding Judge of th<b Circuit 
Court for Montgomery Countv, State of Maryland, do 
hereby certify that the foregoing attestation is in due form 
and by the proper officer. 

Given under my hand this 22nd day of Januarv A. D., 
1934. 

CHARLES W. WOODWARD, | 
Presiding Judge of the Circuit Couft 

for Montgomery County, Maryland. 

State of Maryland, 

Montgomery County, To wit: 

I hereby certify that the Honorable Charles Wj Wood¬ 
ward, whose genuine signature is subscribed to the afore¬ 
going certificate, was at the time of signing the sajne Pre- 
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siding Judge of the Circuit Court for Montgomery County, 
Maryland, duly commissioned and qualified. 

In testimony whereof 1 hereunto subscribe mv name and 
affix the Seal of the Circuit Court for Montgomery County, 
Maryland, this 22nd day of January A. D., 1934. 

‘[seal.] CLAYTON K. WATKINS, 

Clerk of the Circuit Court for 
Montgomery County, Maryland. 
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Ideas. 


Filed March 31, 1934. 


* 


* 


1. Conies now the defendant and says that he is not in- 
debted to the plaintiff for any portion of her said claim for 
that on, to wit, December 20, 1923, in consideration of the 
defendant then relinquishing his right to visit and see said 
children in accordance with the provisions of said decree 
the plaintiff did release and forever discharge the defend¬ 
ant from the obligation to pay the maintenance awarded to 
her by said decree for the support of said children. 

2. And for a further plea the defendant says that he is 
not indebted to the plaintiff for any portion of her said 
claim for that on, to wit, December 1, 1923, one Alexander 
Britton did accept the said children as members of his 
household and did assume the duty to support and maintain 
said children. 

3. And for a further plea the defendant says that he is 
not indebted to the plaintiff for that portion of her claim 
based upon installments of said maintenance alleged to have 
accrued subsequent to July 24, 1926, for that on said date 
the plaintiff, without the knowledge or consent of the de¬ 
fendant, did unlawfully and in violation of the terms of said 
decree remove said children to the Kingdom of Italy, did 
thereafter maintain said children in said Kingdom, and did 
thereby deprive the defendant of the right to visit and see 
said children in accordance with the provisions of said 
decree. 

4. And for a further plea the defendant says that he is 

not indebted to the plaintiff for that portion of her 
12 said claim based upon installments of said mainte¬ 
nance alleged to have accrued subsequent to June 
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21, 1927, for that on said date one Count Salvoni dicji accept 
the said children as members of his household and did 
assume the duty to support and maintain said children. 

5. And for a further plea the defendant says that he is 
not indebted to the plaintiff for that portion of b[er said 
claim based upon installments of said maintenancej alleged 
to have accrued subsequent to December 7, 1932, tor that 
on said date the voungest of said children attained !the age 
of eighteen years. 

6 . And for a further plea the defendant says that the 
plaintiff is not entitled to recover that portion of her claim 
based upon inst allments of said maintenance alleged to have 
accrued prior to February 5, 1931, for that the plaintiff’s 
supposed cause of action with respect to the same did not 
accrue within three years next preceding the filing of this 
action. 

RAYMOND NEUDECKEIf, 

13 v J. M. 13., | 

JEAN M. BOARDMAN, | 

Attorneys for Defendant. 

i 

Affidavit of Defense. 


Filed March 31, 1934. 


* 


*i 


District of Columj.ua, ss.: 

I, Edwin H. Pilson, the defendant in the above- 


biititled 


cause, being first duly sworn according to law, depose and 


sav: 


13 


On, to wit, December 20, 1923, the plaintiff in¬ 
formed me that it was her desire that I should not 
thereafter visit or see the three children of our Carriage 
in accordance with the provisions of the decree herein sued 
upon, that all she wanted was for me to stay away f j*om her 
and the children and that she did not want any of the money 
awarded to her for the support of said children by i;he said 
decree and that she would not expect me to pay the same 
if I did not avail myself of the right to visit said children. 
In accordance with her said request I did not thereafter 
visit said children, and between said time and the date of 
the commencement of this suit the plaintiff never made 
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any demand or request for the payment of any amount 
whatsoever for the support of said children. On. to wit, 
December 1, 1923, the plaintiff married one Alexander 
Britton and the said Alexander Britton thereafter and until 
the time of his death on June 24, 1926, maintained the said 
children in his home as a part of his household with the 
express understanding- with me that he did not expect or 
desire that I make any contribution towards the support of 
.said children. Following the death of said Britton and on 
or about July 24, 1926, the plaintiff without my knowledge 
or consent removed the said children from the State of 
Maryland and the United States of America and took them 
into the Kingdom of Italy. I am informed, believe, and 
aver the fact to be that since the date last mentioned the 
two oldest of the said children continuously have resided 
and that thev are now residing in the Kingdom of Italv; 
and I am further informed, believe, and aver the fact to be 
that since the date last mentioned and until the latter part 
of December. 1933,' the youngest of said children contin¬ 
uously resided in the Kingdom of Italy. I am informed, 
believe, and aver the facts to be that on, to wit, June 
14 21, 1927, the plaintiff married one Count Salvoni, and 

that thereafter the said children were maintained as 
part of the household of the said Count Salvoni at Florence, 
Italy, without the demand or expectation that I contribute 
towards the support of said children. 

The child Marjorie S. Pilson was born on July 6, 1909, 
and I am informed, believe, and aver the fact to be that she 
married one Baron Franchetti on, to wit, January 11, 1928. 

The child Elaine H. Pilson was born on April 11, 1913, 
and I am informed, believe, and aver the fact to be that she 
married one Count Battaglini on, to wit, July 28, 1930. 

The child Nancy L. Pilson was born on December 7, 1914. 

Since the date of the said decree I have continuously re- 

%/ 

sided in the District of Columbia and have been available 
for the service of process upon me at all times. 

I am advised, believe, and aver that bv reason of the 
premises aforesaid I am not justly indebted to the plaintiff 
in the sum of $9,150.00 or in any amount whatsoever. 

EDWIN H. PILSON, 
i Defendant. 
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Subscribed and sworn io before me this 30th dav of 


WILLIAM C. ASHFORD, 

Notary Public., D. C. 

Memorandum. 


SEAL.] 


May IS, 1034.—Plaintiff filed Demurrer to each of De¬ 
fendant \s Pleas. 

15 Supreme Court of the District of Columbia. 

! 

Monday, June li, 1934. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailor, Justice, presiding. 


Upon consideration of the demurrers tiled herein, to the 
first, second, third, fourth, fifth and sixth pleas, j it is or¬ 
dered that said demurrers be, and the same are heileby each 
and severally sustained, with leave to plead ovcjr within 
eight days hereof. 

i 

Amended First Plea. 

Filed June 20, 1934. 


Comes now the defendant and savs that he is not indebted 

%> 

to the plaintiff for any portion of her said claim for that 
on, to wit, December 20, 1923, the plaintiff agreed that if 
the defendant would relinquish his right to visit said chil¬ 
dren in accordance with the provisions of said decree and 
if he thereafter would not visit said children she would 
relinquish and renounce her right to receive the mainte¬ 
nance awarded bv said decree and would release and dis- 

* 

charge the defendant from his obligation to pay the same, 
and in consideration of said agreement the defendant did 
relinquish his said right and since said date he has not 
visited said children. 

RAYMOND NEUDECKER, 

Bv J. M. B., 

JEAN M. BOARDMAN, 

Attorneys for Defendant. 
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Demurrer to 1 Defendant's Amended First Plea. 

Filed June 21 , 1934. 


Xow comes the plaintiff by her attorneys and says that 
the amended first plea of the defendant filed herein is bad 
in substance. 

DARK and DARK, 

By JAMES O’D. MORAN, 

Attorneys for Plaintiff. 

To Mr. Raymond Xeudecker and Mr. Jean M. Boardman, 

Attorneys for Defendant: 

Please take notice that the matters of law intended to be 
argued on the foregoing- demurrer are as follows: 

1 . There is no allegation in said amended first plea that 
the decree upon which plaintiff bases her claim has at any 
time been modified or revoked bv order of the Circuit Court 
of Montgomery Countv, Marvland. 

2 . The parties to a matrimonial suit may not set aside or 
modify the alimony or maintenance provisions of the court 
decree bv a mere agreement. 

3. A collateral attack may not be made in this proceed¬ 
ing on the decree of the Circuit Court of Montgomery 
County, Maryland, set forth in plaintiff’s declaration, so 
long as the said decree is valid and enforceable in the State 
of Marvland, and has not been changed or modified bv the 
said Circuit Court of Montgomery Countv. 

4. There is no allegation in said amended first plea that 
the alleged release was in writing. 

5. The relinquishing by the defendant of his right to visit 
and see the children in accordance with said decree is not 
a. valid consideration sufficient to support plaintiff’s release 
of defendant from payment of the maintenance provided 

in said decree. 

17 6 . The said amended first plea does not set forth 

any facts sufficient to constitute a defense to plain¬ 
tiff’s cause of action as alleged in the declaration. 

7. The said amended first, plea is in other respects bad 
on its face. 

DARR a xi) DARR, 

By JAMES O’D. MORAN, 
Attorneys for Plaintiff. 


T 


E. H. PILSON VS. M. P. SALVONI. 1 0 

Supremo Court of the District of Columbia. 

j 

i 

Wednesday, October! 3, 1934. 

I 

Session resumed pursuant to adjournment, IIbn. Daniel 
W. O’Donoghue, Justice, presiding. 

* * * * # m i » 

I 

i 

Upon consideration of the demurrer filed herein, to the 
amended first plea, it is ordered that said demurrjer be, and 
the same is hereby sustained. 

Friday, October 12, 1934. 

Session resumed pursuant to adjournment, H<jm. Daniel 
W. O’Donoghue, Justice, presiding. 

# & # ft ft ft ft 

Comes now the defendant bv his attorney of rbcord and 
elects to stand upon his amended first plea filed herein, and 
it appearing to the Court that a demurrer to said| amended 
first plea was sustained upon the 3rd day of October, 1934, 
judgment is ordered in accordance therewith. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Nine Thousand One 
IS Hundred Fifty Dollars ($9150.00) with interest 
thereon from December 12, 1933, together yltli costs 
of suit to be taxed by the clerk and have executioji thereof. 

From the foregoing judgment the defendant bylhis attor¬ 
ney of record, in open Court, notes an appeal to [he Court 
of Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fiftjv Dollars 
($50.00) cash with the clerk in lieu thereof. 

Memo rand uni. 

i 

October 15, 1934.—Undertaking on Appeal approved and 
filed. 

Assignment of Error. 

Filed October 10, 1934. 


Comes now the defendant and says the court erred in 
sustaining the demurrer to the amended first plea. 

JEAN M. BOARDMAN, 

Attorney for Defendant. 
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F.. II. PILSON VS. M. P. SALVOXI. 


Dcsitjnation of Record. 
Filed October 16, 1934. 


It is hereby stipulated and agreed that the transcript of 
record on appeal in the above-entitled cause shall include 
onlv the following: 

1 . Declaration and Exhibits A and B. 

2. Bill of Particulars. 

19 3. Affidavit of Merit omitting certificate as to au- 

thoritv of notarv. 


4. Pleas. 

5. Affidavit of Defense. 

6 . Memorandum that plaintiff tiled a demurrer to each 
of defendant’s pleas. 

7. Order sustaining demurrers with leave to amend. 

8 . Amended first plea. 

9. Demurrer to amended first plea, omitting notice. 

10. Order sustaining demurrer to amended first plea. 

11 . Judgment entered October 12, 1934. 

12. Notation of appeal. 

13. Memorandum of approval and filing of undertaking 
on appeal. 

14. Assignment of error. 

15. This designation of record. 

JAMES O’D. MORAN, 
GEORGE E. MONK, 

Attorneys for Plaintiff. 

I JEAN M. BOARDMAN, 

Attorney for Defendant. 


20 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 19, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 83691 at Law, wherein Marjorie 


E. II. PILSON VS. M. P. SALVONI. 
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Pilson Salvoni, formerly known as Marjorie Savin Pilson 
is Plaintiff and Edwin H. Pilson is Defendant, as|the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my hame and 
affix the seal of said Court, at the City of Washington, in 
said District, this 15th day of December, 1934. 

FRANK E. CUNNINGHAjM, 

[seal.] j Clerk. 

i 

i 

Endorsed on cover: District of Columbia Suprenjie Court. 
No. 6374. Edwin H. Pilson, Appellant, vs. Marjorie Pilson 
Salvoni, Formerly Known &c. United States Couft of Ap¬ 
peals for the District of Columbia. Filed Dec. 17, 1934. 
Henry W. Hodges, Clerk. 
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Appellant 
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Marjorie Pilsox Sal vox i 
Appellee 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 

On October 25, 1923, the appellee obtained in the 
Circuit Court for Montgomery County, Maryland, a 
decree of divorce a vinculo matrimonii from |the ap¬ 
pellant. By said decree the appellee was awarjded the 
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custody of the three infant daughters of the parties, 
subject to the right of the appellant to see said chil¬ 
dren at reasonable'times and places, and the appellant 
was ordered to paV alimony in the sum of $75.00 per 
month for the maintenance of said children until the 
further order of the court. 

On February 5, 1934, the appellee commenced in 
the Supreme Court of the District of Columbia an ac¬ 
tion at law against the appellant seeking to recover 
from him the sum of $9,150.00, the same being the sum 
total of all the alimony alleged to have accrued under 
the provisions of the aforesaid decree up to and in¬ 
cluding the month of December, 1933 (Rec. pp. 1-10). 

The appellant interposed in defense an amended 
first plea wherein he alleged that he was not indebted 
for any portion of said claim for that on December 
20, 1923, the appellee agreed that if the appellant 
would relinquish his right to visit said children in the 
accordance with the provisions of the said decree and 
if thereafter he would not visit said children she 
would relinquish and renounce her right to receive the 
maintenance awarded bv said decree and would re- 
lease and discharge the defendant from his obliga¬ 
tion to pay the same, and that in consideration of said 
agreement the appellant did relinquish his said right 
and since said date has not visited said children. (Rec. 


p. 13). 

A demurrer to said plea was sustained and the ap¬ 
pellant having elected to stand on said plea judgment 
was entered for the full amount of the claim. From 
said judgment this appeal has been perfected. (Rec. 
pp. 13-14). 
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ASSIGNMENT OF ERROR 

The court erred in sustaining the demurred to the 
amended first plea. 

ARGUMENT 

The finality of the Maryland decree with respect 
to past due installments of alimony, and the right to 
bring an action at law for the recovery of the same, 
is conceded. The appellant relies solely upon }iis plea 
of release. 

1. The right to alimony may he terminated by some¬ 
thing other than the order of the court which 
awarded it — 

i 

Having in mind the argument made in the lower 
court, it is anticipated that counsel for the Appellee 
will contend that nothing short of an order! of the 
Maryland court modifying the decree by vacating the 
allowance for alimony could have terminated the obli¬ 
gation of the defendant to pay the same. 

It is believed that the fallacy of this contention can 
be demonstrated by a few simple examples. [The al¬ 
lowance in this case being for the support off minor 
children, the same would terminate by operation of 
law upon the children reaching their majority. Like¬ 
wise, in the event the children had died during their 
infancy the right of the appellee to the alimony for 
their support would have ceased. In such a case it 
would not be necessary for the appellant to obtain an 
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order of court discontinuing the allowance, and al¬ 
though there might he nothing on the face of the rec¬ 
ord to show that the obligation to pay had ceased he 
certainly would be entitled to set up the true facts in 
defense to an action to recover alimony claimed to 
have accrued subsequent to the death of the children. 
Counsel for the appellee, it would seem, must concede 
the correctness of the matters just mentioned, but 
they may point out that in neither of the illustrations 
employed was the termination of the alimony effected 
by the act of the parties and make the further conten¬ 
tion that the parties cannot by agreement between 
themselves terminate the obligation. Let us suppose, 
however, that in this very case the appellee, instead 
of making the agreement pleaded by the appellant, had 
turned over to him the three children with the under¬ 
standing that he would himself support them and that 
since said time he had in fact maintained the children 
in his own home. It surelv could not be contended 
that in such a case the appellee could recover alimony 
claimed to have accrued subsequent to said time mere¬ 
ly because the appellant had neglected to obtain a 
modification of the decree in accordance with their 
agreement. 

In considering this question, care must be taken not 
to confuse the rights of the children with the rights 
of the mother. As a matter of public policy, parents 
cannot by agreement between themselves terminate 
the legal duty of the father to support his children, 
but they are fully competent to contract with each 
other with respect to their own rights. In this case 
the claim is that of the mother and not that of the 


children. See Demonet vs. Burkart, 23 ApJ). D. C. 
308, hereinafter to be more fully considered. 

2. The right to alimony may he released fo\r a con¬ 
sideration — 


This case presents a simple question with! respect 
to the release of a judgment. All that can be j claimed 
for a decree for alimony when an action is brought 
upon it in a foreign jurisdiction is that it is equivalent 
to a judgment at law as to all installments which have 
accrued. Nothing is better settled than that I a judg¬ 


ment at law becomes final and beyond the ppwer of 
the court which rendered it to change upon thej expira¬ 
tion of the term in which it was entered, butj no one 
has ever claimed that because of its final character a 
judgment at law cannot be released for a considera¬ 


tion. 


The only reported case which counsel for the appel¬ 
lant have been able to find wherein the power of the 
parties to release alimony for a consideration Ijas been 
passed upon is the case of Van Ness vs. Ransom, 150 
NYS 251, affirmed by memorandum opinion, 220 N. Y. 
G05. In that case the wife in 1867 obtained a divorce 
with alimony at the rate of $600.00 per year. [Follow¬ 
ing the death of the husband in 1911, she brought an 
action against his estate to recover more than forty 
years back alimony alleged to have accrued upder the 
decree. It was pleaded in defense that subsequent to 
the entry of the decree the parties had entered!into an 
agreement whereby the wife had released the fight to 



all future alimony and dower in consideration of $10,- 
000, part of which was to he paid in cash and the bal¬ 
ance in yearly installments. The release was held to 
bar her recover v. 

In this jurisdiction the case of Demonet vs. Burkart, 
23 App. D. C. 308, while not in point, throws some 
light on the subject by analogy. In that case the wife 
had obtained -a decree for divorce which contained no 
provision for the custody or maintenance of the minor 
child of the parties, and she thereafter maintained 
said child without' seeking assistance from the father 
of the child. Some years afterwards she sought to 
recover from her former husband the amount expend¬ 
ed bv her for the 1 maintenance and education of the 
* 

child. It was held that since the wife had voluntarily 
assumed the custody and maintenance of the child she 
could not recover against the husband in the divorce 
proceeding and it was intimated strongly that she 
could not do so in an action at law. With respect to 
the legal and moral duty of the father to support his 
child, the court said: 

“The question here is not what are the recipro¬ 
cal rights of this child and its parents as respects 
each other, but what are the duties and obliga¬ 
tions of the divorced parents, as between them¬ 
selves, in respect of the child's support." 

If it is competent for a divorced wife by not claim¬ 
ing alimony for the support of a child to release the 
husband, as to her at least, from his primary duty to 
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i 
i 

support the child, there would seem to be no reason in 
the world why it is not competent for her to! release 
alimony which has been awarded for the support of 
the child and which is nothing more than a recognition 

<W> | O 

of and liquidation of the legal duty of the father to 
support the child, and this especially where the re¬ 
lease is founded upon a consideration. 

In this case the plaintiff agreed that if the 'defend¬ 
ant would relinquish his right to visit the children 
given to him by the decree she would release him from 
paying the money awarded to her for the support of 
the children. It is unnecessary to determine Whether 
this constituted an executed agreement or an execu¬ 
tory one. In the one case it constituted an immediate 
release of the plaintiff’s right to receive alimony in 
the future, and in the other case it constituted a re¬ 
lease of each installment as it became due and the de¬ 
fendant performed his part of the agreement. 

3. The release teas supported by a good considera¬ 
tion — 

The consideration for the release or discharge of 
a judgment may be something other than the payment 
of the amount of the recovery. Ramage vs. Clements 
and Gilmore, 67 Ken. 161; Potter vs. Hartnett, 148 Pa. 
15; Northern Minnesota Dairy Farm etc. vs. Hjaswell, 
177 Wis. 635; Pilcher vs. Hickman, 148 Ala. 517. 

The privilege given to the appellant by the decree 
to visit his children created a right and not a duty. 
It was given for his benefit and not for the benefit of 
the children. He could not have been compelled to 
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visit the children but he had the right to compel the 
appellee to permit him to do so. The relinquishment 
by the appellant of his right to visit the children guar¬ 
anteed to him bv the decree constituted a detriment to 
him. It was also a benefit to the appellee. 

In support of his original first plea and also in sup¬ 
port of five additional pleas setting up defenses which 
he has since abandoned, the appellant filed an affida¬ 
vit of defense in which he related the conduct of the 
appellee both before and after the alleged agreement 

i 

to release alimony was made. (Rec. p. 11). Counsel 
are perfectly aware of the fact that the amended first 
plea, the sufficiency of which is to be determined by 
this court, must stand or fall without reference to the 
matters in said affidavit. In discussing questions of 
law, however, it is always permissible to suppose situ¬ 
ations. In this case, to save exerting their imagina¬ 
tions, counsel feel justified in drawing upon the facts 
set forth in the affidavit. It appears that on December 
1, 1923, shortly prior to the alleged agreement, the ap¬ 
pellee had married one Alexander Britton, and there¬ 
after until the time of his death in June, 1926, the said 
Britton maintained the said children in his household. 
In July of 1926, the appellee with the children went 
to Italv where two of the children have lived ever since 

mt 

and the third until recently. In Italy the appellee 
married Count Salvoni, one daughter married Baron 
Franchetti, and another daughter married Count Bat- 
taglini. In consideration of the relinquishment by the 
appellant of his legal right to visit his children, there¬ 
fore, the appellee was enabled to maintain her children 
in the home of her second husband without the em- 


barrassment of her first and discarded husband com¬ 
ing there, and she later Avas enabled to take hctr chil¬ 
dren from this country and introduce herself and 
two of them into the nobility of the Kingdom o:: Italy. 
So great a value does the appellee appear to have 
placed upon the consideration moving to her that she 
has been at pains for ten years, and during the whole 
of the period during which the appellant, in the ab¬ 
sence of the agreement, would have had a right] to the 
society of his daughters, to do nothing which 
disturb the arrangement. 

The judgment appealed from should be reversed. 


Respectfully submitted, 


might 


Jean M. Boakdman, 
Raymond Neudecker, 
Attorneys for Appellant 
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Appellee 


BRIEF ON BEHALF OF APPELLE 


STATEMENT OF THE CASE 

The statement of the case as presented in t^e brief 
for appellant is substantially correct. Appellee’s suit 
in the Supreme Court of the District of Columbia, 
from which this appeal was taken, is based on jhe fol¬ 
lowing portion of the final decree of the Circuitj Court 
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ci' Montgomery County, Maryland, granted October 
25, 1923, awarding appellee maintenance for the sup¬ 
port of the three infant children of appellant and ap¬ 
pellee : 


“It is further ordered that the defendant pay 
the sum of Seventy-live dollars on the first dav of 
each month hereafter to the plaintiff for the main¬ 
tenance of said infant children until the further 
order of this court” (R. 6). 

The final decree: of the Circuit Court of Montgomery 
County also contained the following provision: 


“The alimony is in accordance with the consent 
of the parties expressed bv their solicitors” 
(R. 6). 


Appellee’s declaration below alleged that the final 
decree of the Circuit Court of Montgomery County 
was granted after appearance by the appellant and a 
contested trial, and that this final decree remains in 
full force and effect and was not reversed or other¬ 
wise vacated and is unsatisfied (R. 2). These allega¬ 
tions are not denied by appellant’s amended first plea 
(R. 13). 

The appellee, Marjorie Rilson Salvoni, will herein¬ 
after be referred to as the plaintiff and the appellant, 
Edwin H. Pilson, will be referred to as the defendant. 


STATEMENT OF POINTS OF LAW AND 
FACT INVOLVED 


The defendant’k only assignment of error is that the 
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court erred in sustaining plaintiff’s demurrer! to the 
amended first plea (R. 15). 

It is plaintiff’s contention that the amended first 
plea is insufficient to constitute a defense to tpe dec¬ 
laration for the following reasons as stated in plain¬ 
tiff’s demurrer (R. 14): 

1. There is no allegation in the amended first plea 
that the decree upon which plaintiff bases her claim 
has at any time been modified or revoked by order of 
the Circuit Court of Montgomery County, Maryland. 

2. The parties to a matrimonial suit may pot set 
aside or modify the alimony or maintenance provi¬ 
sions of the court decree by a mere agreement. 

3. A collateral attack may not be made in this 
proceeding on the decree of the Circuit Court of Mont¬ 
gomery County, Maryland, set forth in plaintiff’s dec¬ 
laration, so long as the said decree is valid and en¬ 
forceable in the State of Maryland, and has not been 
changed or modified by the said Circuit Cotirt of 
Montgomery County. 

4. There is no allegation in the amended fir£t plea 
that the alleged release was in writing. 

f). The relinquishing by the defendant of hi^ right 
to visit and see the children in accordance witjh said 
decree is not a valid consideration sufficient to support 
plaintiff’s release of defendant from payment of the 
maintenance provided in said decree. 

These propositions will be considered below in the 
order indicated above. 



1. THERE IS NO ALLEGATION IN THE 
AMENDED FIRST PLEA THAT THE DECREE 
UPON WHICH PLAINTIFF BASES HER CLAIM 
HAS AT ANY TIME BEEN MODIFIED OR RE¬ 
VOKED BY ORDER OF THE CIRCUIT COURT 
OF MONTGOMERY COUNTY, MARYLAND. 


It is conceded by the defendant (page 3 of appel¬ 
lant’s brief) and is supported by numerous authori¬ 
ties that an action 1 at law may be brought in the Dis¬ 
trict of Columbia bv a wife to recover for accrued in- 
stallments of maintenance payable to the wife by a 
decree of a Maryland equity court for the support of 
the children of the parties, the Maryland equity court 
not having the power to vary or modify such accrued 
installments. Phillips vs. Kepler, 47 App. 1). C. 384; 
Barber vs. Barber, G2 U. S. 382, 595,16 L Ed. 226, 230: 
Lvnde vs. Lynde, 181 U. S. 183, 45 L Ed 810; Sistare 
vs. Sistare, 21S U! S. 1, 54 L. Ed. 905; Alexander vs. 
Alexander, 164 S. C. 466, 162 S E 437. (action in South 
Carolina on Maryland decree); Rosenberg vs Rosen¬ 
berg, 152 Md. 49 i Holton vs. Holton, 153 Minnesota 
346. 190 N. W. 542; Armstrong vs Armstrong, 160 N. 
E. 34 (Ohio, 1927). 

The Maryland Court does not have power to modify 
its decree ol* October 25,1923, in respect to accrued in¬ 
stallments, although it might have such power in re¬ 
spect to future installments accruing after an applica¬ 
tion is made to modify the said decree. Phillips vs 
Kepler, supra, page 387; Sistare vs. Sistare, supra. 
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page 22, Alexander vs. Alexander, supra; Rolsenberg 
vs. Rosenberg, supra. 

Although by reason of the alleged release, the de¬ 
fendant might have had a ground for applying to the 
Maryland Court for a modification of the decree of Oc¬ 
tober 25, 1923, the defendant had the duty to jcomply 
with this decree until its actual modification! by the 
Maryland Court. 3.3Jjoedorn vsr Bloedorn, 63- YV. £. R. 
266-; -GaTffey~vs. Caff r**y,-'55-App: I>r^ -2 &5 ;fpiscayno 
/Trust Company vs. American Security and Trust 
7 Co. D.C. 251.^253^1 Lyivham vs.- Hijfty*," 44 

App.--5vC.^5§9, dWJ 224 ^S-AVr^ou, 

lO70^Mo;;yI92O) ^Helkelkia vs. Sonzinski, 223 III. App. 
30, 32j vsT-Sears, 160 ^NAW. 2I§. (Iowa 

l#f6^4-M^llroyr*2t)8"'Mass. 458, 94 Nr5E. 
696; Zirkle vs. Zirkle, 172 Ind. 192 (Ind. 1930j ; Swy- 

otli- vs. 


ney vs. Swynev, 269 Pac. 835 (Wash. 1928). 5 G 
Qloth, 153 S. E. 879 (Va. 1930jH 
TT is quite evident that from'the authorities cited 
above which are controlling in the present case, the 
following principles pertain to the present situation. 
In the first place, an action at law lies to recover ali¬ 
mony or maintenance awarded under an equity decree 
of another jurisdiction. Such action, however, does 
not lie ( 1 ) where the court awarding the aliniony or 
maintenance has the power to vary or modify the 
order in respect to accrued installments, or ( 2 ^ where 
the court awarding such alimony or maintenance has 
actually revoked or modified its order. In view of the 
case of Si stare vs. Sistare, supra, the case of Alexan¬ 
der vs. Alexander, supra, and the case of Phillips vs. 
Kepler, supra, and other cases cited above, it }s quite 
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evident that the Maryland Court does not have the 

% 

power to modify its decree of October 25, 1923, as to 
accrued installments of maintenance. The declaration 
alleges that the said decree lias not been reversed or 
otherwise vacated and there is no allegation in the 
amended first plea stating that it has been vacated 
or modified in any respect. Consequently, even 
though defendant might have had reason to apply 
for modification of the decree, the fact that no modifi¬ 


cation was ever made bv the Circuit Court of Mont¬ 


gomery County precludes the defendant from at this 
time setting up an agreement or change of circum¬ 
stances in defense of this action. 


Defendant has 'argued, without citing authorities, 

(page 3 of appellant’s brief) that defendant’s duty 

to pay maintenance to the plaintiff as ordered by the 

Marvland Court would have automatieallv termin- 
•/ + 

ated by operation of law upon the children’s reaching 
majority or upon their death. Although there is au¬ 
thority that such situations do not terminate the dutv 
* * 

of a husband under decree of court to pay mainten¬ 
ance for the support of his children, Armstrong vs. 
Armstrong, 160 XL K. 34 (Ohio, 1927), the reaching of 
majority by the child and the death of the children are 
far different from the loosely made agreement alleged 
in defendant’s amended first plea. It may well be sard 
that in the former situations the very basis of the 


court’s jurisdiction has vanished and there is nothing 
more for the court to act upon; whereas, in the latter 
situation, the basis of the court’s jurisdiction still 
exists. Moreover, to consider the matter from a prac¬ 
tical viewpoint, the attainment of majority or death 
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arc defmito objective facts, not within the power or 
discretion of the parties or even the court, whjich facts 
are usually easily proved; while an agreement as in¬ 
volved in this case is easily alleged and hard to dis¬ 
prove, when an attempt is made to collect from a fath¬ 
er accrued installments of maintenance for j:he sup¬ 
port of his children. 

Aside from the matter of agreement between the 
parties, there are a number of situations where the 
courts have refused to permit modification of decrees 
for installments accruing prior in application. In 
Bloedorn vs. Bloedorn, supra, this court refused to 
permit such modification of a decree for maintenance 
of a wife and child where the existence of the liarriage 


relation was terminated bv a valid divorce dec 


ree sub¬ 


sequently to the maintenance decree. In Caffrey vs. 
Caff rev, supra, this court held that accrued install¬ 
ments of alimonv could not be remitted because of 

* 

financial inability on the part of the defendant. The 
same rule has been applied in the case of misconduct 
on the part of the wife, Gloth vs. Gloth, supra]; in the 
case of removal of the child from the state, Zjrkle vs. 

i 

Zirkle, supra; in the case of remarriage by t|ie wife, 
Nelson vs. Nelson, supra. 

i 

2 . THE PARTIES TO A PATRIMONIAL SUIT 
MAY NOT SET ASIDE OR MODIFY Th)b ALI¬ 
MONY OR MAINTENANCE PROVISIONS OF 
THE COURT DECREE BY A MERE AGREE¬ 
MENT. 

i 

Before an agreement setting aside or modifying a 


court decree for the payment of maintenance becomes 
binding and conclusive, it must be approved by the 
court having jurisdiction. Walter vs. Walter, 189 III. 
App. 345 (1914): Dreier vs. Dreier, 101 X. J. Eq. 342, 
139 A 235 (1927); Bailey vs. Bailey, 196 X. Y. S. 340; 
Gewirtz vs. Gewirtz 178 X. Y. S. 739; Schatzberg vs. 
Schatzberg, 241 X. Y. S. 684 (Appeal dismissed 255 X. 
Y. 635): Apfelbaum vs. Apfelbaum, 111 X. J. Eq. 529. 
162 A 543; Mcllroy vs. Mcllroy, supra. 

In Walter vs. Walter, supra, the court said on page 
348: 


“It does not appear that this agreement be¬ 
tween the parties was ever brought to the atten¬ 
tion of the court, but it seems to have been made 
without the knowledge or approval of the court, 
and there is no modification of the original order 
directing the payment of alimony. Is such a con¬ 
tract binding' upon the complainant and on the 
court, so that the court may not on application 
grant whatever relief to complainant may seem 
equitable and just ? We think it is not. We hold 
that before such an agreement can be binding and 
conclusive its fairness and equity must be made 
manifest to the court having jurisdiction, and 
that its approval must appear of record.” 

In the case of Bailey vs. Bailey, supra, the court 
said on page 342; 


is not competent for the parties to a matri¬ 
monial action by mere agreement between them-' 
selves to amend or revoke a judgment or even 
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modify the alimony provisions thereof. That can 
only be done in the manner provided by statute.” 

In the case of Schatzberg vs. Schatzberg, supra, the 
court said on page 68b: 

“Xo proceedings liave been taken at anv time to 
set aside the judgment of separation, it js in full 
force and effect and may be enforced against the 
defendant.” 

| 

In the case of McTlroy vs. Mcllroy, supra, the court 
said on page 464: 


“The statute expressly provides that tjie court, 
after having made its order, ‘may fromj time to 
time’ upon application of either party ‘Revise or 
alter such order or make a new order oif decree’ 
as circumstances may require. The manifest in¬ 
tention of the legislature was that the order 
should not be vague and indefinite in its quration, 
liable to be abrogated or annulled by the inere act 
of the parties, and to be upheld or overthrown as 
parol evidence might establish or fail to establish 
conduct of the parties more or less inconsistent 
with the grounds on which it was based, but that 
the order once made should continue in force until 


revised or altered by the court itself upon proper 
application and after due hearing.” 

The case of Apfelbaum vs. Apfelbaum, supra, de¬ 
cided by the Xew Jersey Appellate Court, is very sim¬ 
ilar to the present case. In that case the court in dis¬ 


missing a wife’s action for the specific enforcement of 
an agreement to pay alimony said: 


i 
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‘‘and our decisions hold uniformly that alimonv 
is a subject specifically committed to the Court of 
Chancery and arising from the present or past 
status of the parties as husband and wife. The 
jurisdiction nit only exists while that relation 
persists, but by the express language of the Di¬ 
vorce Act, S. 25, 2 Comp. St. 1910, p. 2035, contin¬ 
ues after decree of divorce: and it necessarily in- 
eludes the power, in cases where the wife is en¬ 
titled to alimonv, to regulate the amount of such 
alimony from i time to time, to supervise agree¬ 
ments between the parties in that regard, to en¬ 
force them if deemed just, and to decline to re¬ 
cognize them otherwise. Calame vs. Calame, 25 
N\ J. Kq. 548 . 9 ' 

The reasoning of the foregoing cases may be ap¬ 
plied to the present one. As a matter of public policy, 
the courts should > zealously supervise arrangements 
made between mother and father to change or vacate 
a plan for the support of the children established by a 
court of competent jurisdiction. It is too easy for a 
father with the source of income and consequent su¬ 
perior bargaining power to compel a mother to accept 
a lower and insufficient amount of the support of the 
brood. The consequences are not readily recognized 
when the situation is viewed in retrospect as in the 
present case; however, where the children are still ex¬ 
tremely young and the mother is vitally dependent 
upon the father, the danger becomes all too apparent. 

The case of Van Xess vs. Ransom, 150 X. Y. S. 251, 
cited on page 5 of appellant’s brief, in which case a di¬ 
vorced wife waited forty years before filing claim for 
accrued alimony, was one where the relation of hus- 
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band and wife had ceased to exist. In the [present 
case, the Maryland Court decree did not dissolve the 
relation of father and child with the consequent legal 
duty on the part of the defendant to support Ijiis chil¬ 
dren. Moreover it seems that the New York cjourt in 
the Van Xess case was swayed by the equities jof that 
particular case. 

i 

3. A COLLATERAL ATTACK MAY NOT BE 
MADE IX THIS PROCEEDING OX THE DECREE 
OF THE CIRCUIT COURT OF MONTGOMERY 
COUNTY. MARYLAND, SET FORTH IN PLAIN¬ 
TIFF’S DECLARATION, SO LONG AS THE) SAID 
DECREE IS VALID AND ENFORCEABLE IN 
THE STATE OF MARYLAND, AND HAS NOT 
BEEN CHANGED OR MODIFIED BY THE SAID 
CIRCUIT COURT OF MONTGOMERY COUNTY, 
MARYLAND. 


Since the decree of the Maryland Court for ipainte- 
nance proceeded by consent of parties in a competent 
court, it is both a contract and a judgment oper) neith¬ 
er to direct appeal nor collateral attack, except in the 


court where it was made upon a proper shoeing of 
a change of conditions. Bloedorn vs. Bloedorn, supra, 
267; Davis vs. Davis, (>1 App. I). C. 4S, J30; Smith vs. 
Law, 7)6 App. i). C. 86. 

In the case of Davis vs. Davis, supra, the plaintiff 
in 1929 applied for a modification of the decree lor ali¬ 
mony granted by the Supreme Court of the District of 



Columbia in 1925, in which decree the court ordered 
the plaintiff to pay the defendant the sum of $300.00 
a month for the maintenance of herself and the minor 

daughter of the parties. The plaintiff set up as a rea¬ 
son a divorce secured by him in Virginia subsequent 
to the decree of the District of Columbia court in 1925, 
in which Virginia divorce suit the court ordered the 
plaintiff to pay the defendant the sum of only $150.00 
a month for the maintenance and support of the minor 
daughter of the parties. The Court of Appeals, in af¬ 
firming the decree of the Supreme Court denying 
plaintiff's application for a modification of its decree 
of 1925 stated that when jurisdiction of the subject 
matter of the case is acquired by a court of competent 
jurisdiction, its authority continues, subject only to 
appellate authority, until the matter is finally and 
completely disposed of; and no court of co-ordinate 
authority was at liberty to interfere with its action. 

The equity decree involved in the present case was 
passed October 25, 1923, in which decree the defendant 
was ordered to pay the plaintiff $75.00 a month for the 
support of the children of the plaintiff and defendant. 
The Circuit Court of Montgomery County under its 
statutory authority expressly retained jurisdiction in 
the decree in which the court expressly stated that the 
defendant should pay “until the further order of this 
court" (R. 0). |The Circuit Court of Montgomery 
County, therefore, had jurisdiction both of the subject 
matter and of the parties to the cause to revoke or 
modify this decree at any time upon the application of 
either party. The defendant's amended first plea sets 
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up an alleged agreement made December 20, 1923, by 

which the defendant was relieved of future payments. 

If this were actually the case, it was defendants dutv 

. . . 1 . ' 

to have the decree modified at that time. Otherwise, 

the agreement and negotiations for release of the pay¬ 
ments were considered passed upon and concluded as 
to each installment as it became due. The defendant 
had ample opportunity to have the decree modified in 
accordance with the alleged release. 

4. THERE IS NO ALLEGATION IN SAID 
AMENDED FIRST PLEA THAT THE ALLEGED 
RELEASE WAS IN WRITING. 

As the oral release set up in the amended first plea 
is of a kind easily alleged and not easily disproved, it 
should not be permitted as a defense to the enforce¬ 
ment of the solemn decree of an equity court which 
has the force and effect of a judgment at law. A par¬ 
ty whose rights have been established by litigation 
should not be subject to divestment of those rights by 
a parol agreement. Scott vs. Sander, 29 Ky. 50p; Mit¬ 
chell vs. Hawley, 4 Denio (N. V.) 414, 47 A. D.| 260. 

In Scott vs. Sander, supra, the court said oh page 
:>07: I 

i 

“The parol agreement could not amouijit to a 
release of the judgment.” 


A THE RELINQUISHING BY THE DEFEND- 
AXT OF HIS RIGHT TO VISIT AND SElj THE 
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CHILDREN IN ACCORDANCE WITH SAID DE¬ 
CREE IS NOT A VALID CONSIDERATION SUF¬ 
FICIENT TO SUPPORT PLAINTIFF’S RE¬ 
LEASE OF DEFENDANT FROM PAYMENT OF 
THE MAINTENANCE PROVIDED IN SAID DE¬ 
CREE. 

The court’s principal concern in passing a decree 
respecting the custody and maintenance of children is 
to promote the Welfare of the child. In the case of 
Pangle vs. Pangle, 134 Maryland 166, the court said 
on page 170: 

“The primary concern in cases of this nature 
is to make such an award of the custody of the 
child as will promote its highest welfare. The 
natural feeling and legitimate interest of the 
parents are also to be duly considered.” 

One party to a decree of the kind involved herein 
cannot give up something that lies in the discretion of 
the court or depends upon the welfare of the children. 
The only right given up by the defendant was the 
right to make himself obnoxious. 

In the case of Farr vs. Emuy (1909) La., 46 S. 112, 
the defendant set up an agreement between the par¬ 
ties entered into subsequently to a decree passing 
upon the custody of the children. The Court said in 
regard to this: 

“The judgment of divorce awarding the cus¬ 
tody of the children to the father unconditionally. 


from which circumstances, taken in connection 
with the grounds on which the judgment A\jas pre¬ 
dicated, it is evident that the father was, and the 
mother was not, considered the proper person for 
that trust; and, it having been devolved ujjon him 
first by nature, and then by final judgment in 
which, as between himself and defendaht, the 
question was decided, he was and is without legal 
capacity to abdicate the same by any such agree¬ 
ment as that which the defendant sets up.” 

The court should not permit a father to barter in 
the affection of his children. 

CONCLUSION 

It is respectfully submitted that the court below 
committed no error and that the judgment appealed 
from should be affirmed. 


Respectfully submitted. 


Sefton Dark, 
George Monk, 
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ames 0 ? D. Moran, 

I 

Attorneys for Appellee. 


